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(Fall 2022) 

 

2022 Supplement to Donald Earl Childress III, Michael D. Ramsey & Christopher A. 

Whytock, Transnational Law and Practice (2d ed. 2021)* 

 

[This is the Fall 2022 Supplement for DONALD EARL CHILDRESS III, MICHAEL D. RAMSEY & 

CHRISTOPHER A. WHYTOCK, TRANSNATIONAL LAW AND PRACTICE (2d ed. 2021). Highlights include 

new U.S. Supreme Court decisions relating to the Alien Tort Statute, treaty interpretation, 

personal jurisdiction, and foreign sovereign immunity; the new Ukraine-Russia dispute at the 

International Court of Justice; and important court of appeals decisions on forum non 

conveniens, forum selection clauses, and the act of state doctrine.] 

 

 

Chapter 1: National Law 

 

Page 33, add at the end of note 13: 

 

In Kiobel v. Royal Dutch Petroleum Co., 569 U.S. 108, 124 (2013), the U.S. Supreme Court 

examined the extraterritorial reach of the Alien Tort Statute (ATS), 28 U.S.C. § 1350. Under the 

ATS, “[t]he district courts shall have original jurisdiction of any civil action by an alien for a tort 

only, committed in violation of the law of nations or a treaty of the United States.” The Kiobel 

court concluded that “the presumption against extraterritoriality applies to claims under the ATS, 

and that nothing in the statute rebuts that presumption.” It therefore held that the “petitioners’ 

case seeking relief for violations of the law of nations occurring outside the United States is 

barred.” However, the Court hinted that in some cases the ATS might still apply 

extraterritorially: “[E]ven where the claims touch and concern the territory of the United States, 

they must do so with sufficient force to displace the presumption against extraterritorial 

application. Corporations are often present in many countries, and it would reach too far to say 

that mere corporate presence suffices.” Id. at 124-25. See Chapter 2.C.1, pp.270-280 of the text. 

 

In Nestlé USA, Inc. v. Doe, 141 S. Ct. 1931 (2021), the Court returned to the issue. In that case, 

the plaintiffs sued defendants for aiding and abetting forced labor overseas. They argued that 

even though their injuries occurred outside the United States, the federal courts had subject 

matter jurisdiction under the ATS because petitioners made all major operational decisions from 

within the United States. Rejecting that argument, the Court stated: “Pleading general corporate 

activity is no better [than pleading mere corporate presence]. Because making ‘operational 

decisions’ is an activity common to most corporations, generic allegations of this sort do not 

draw a sufficient connection between the cause of action respondents seek—aiding and abetting 

forced labor overseas—and domestic conduct….To plead facts sufficient to support a domestic 
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application of the ATS, plaintiffs must allege more domestic conduct than general corporate 

activity.” Id. at 1937. 

 

For more on the ATS and the Nestlé case, see the update to Chapter 2.C.1 below. 

 

 

Chapter 2: International Law 

 

Page 235, add new note 4: 

 

4. What Relationship is Required between a Treaty and an Implementing Statute? In 

United States v. Rife, 33 F.4th 838 (6th Cir. 2022), the defendant, a U.S. citizen living in 

Cambodia, was convicted of violating a federal statute criminalizing sexual misconduct 

abroad.  On appeal, a divided panel of the Sixth Circuit held that the statute, as applied to the 

defendant’s conduct, was beyond Congress’ constitutional power under the foreign 

commerce clause because the conduct was not commercial.  However, the court, applying 

Missouri v. Holland, went on to hold that the statute was constitutional as an implementation 

of the Optional Protocol on the Sale of Children, Child Prostitution and Child Pornography 

(an international treaty to which the United States is a party, discussed in note 3, p. 235 of the 

text).  Although the defendant’s conduct was not directly implicated by the treaty (which 

addresses only commercial sexual misconduct), the court concluded: “we cannot say that [the 

federal statute] as applied to noncommercial sex offenses against children is so unrelated to 

the treaty’s provisions as to put this case beyond the Court’s holding in Holland.”  Is that the 

right standard?  Compare Michael D. Ramsey, Congress’s Limited Power to Enforce 

Treaties, 90 NOTRE DAME L. REV. 1539 (2015) (arguing for a higher standard). 

 

 

Page 244, add at the end of note 2: 

 

In contrast, a more recent case on the Hague Child Abduction Treaty adopted a strongly 

textualist approach.  In Golan v. Saada, 142 S. Ct. 1880 (2022), the Second Circuit had held that 

a district court must consider “ameliorative measures” in deciding whether to order a child 

returned to the country from which the child had been wrongfully removed.  In a unanimous 

opinion by Justice Sotomayor, the Supreme Court reversed.  In the Court’s view, the 

Convention’s text gives courts discretion whether to order return if the court finds that return 

would pose a “grave risk” of physical or psychological harm to the child.  The Court continued: 

 

Nothing in the Convention's text either forbids or requires consideration of ameliorative 

measures in exercising this discretion. The Convention itself nowhere mentions 

ameliorative measures. Nor does [the implementing statute], which, as relevant, instructs 

courts to “decide the case in accordance with the Convention” and accordingly leaves 
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undisturbed the discretion recognized in the Convention. 22 U.S.C. § 9003(d). The 

longstanding interpretation of the Department of State offers further support for the view 

that the Convention vests a court with discretion to determine whether to order return if 

an exception to the return mandate applies. Id. at 1892. 

 

The Court did not examine the treaty’s drafting and negotiating history, the conclusions of 

foreign courts, or other nontextual sources. Is that a better approach than in Monasky (discussed 

in note 2 of the text)?  Is it a problem that the Court may appear to shift between interpretive 

approaches from case to case, or might that be explained by circumstances particular to each 

case? 

 

 

Page 296, add new note 8 at the end of subsection 2.C.1: 

 

8.  Nestlé USA, Inc. v. Doe. In Nestlé USA, Inc. v. Doe, 141 S. Ct. 1931 (2021), the plaintiffs 

brought an ATS suit against defendant chocolate producers for violating international law by 

allegedly aiding and abetting forced labor on cocoa plantations in West Africa. Reversing the 

court of appeals in a brief opinion for an almost-unanimous Supreme Court, Justice Thomas 

wrote: 

 

Nearly all the conduct that [respondents] say aided and abetted forced labor—

providing training, fertilizer, tools, and cash to overseas farms—occurred in Ivory 

Coast. The Ninth Circuit nonetheless let this suit proceed because respondents 

pleaded as a general matter that “every major operational decision by both companies 

is made in or approved in the U.S.” But allegations of general corporate activity—like 

decisionmaking—cannot alone establish domestic application of the ATS. 

 

As we made clear in Kiobel, a plaintiff does not plead facts sufficient to support 

domestic application of the ATS simply by alleging “mere corporate presence” of a 

defendant.  Pleading general corporate activity is no better. Because making 

“operational decisions” is an activity common to most corporations, generic 

allegations of this sort do not draw a sufficient connection between the cause of 

action respondents seek—aiding and abetting forced labor overseas—and domestic 

conduct. “[T]he presumption against extraterritorial application would be a craven 

watchdog indeed if it retreated to its kennel whenever some domestic activity is 

involved in the case.” Morrison v. National Australia Bank Ltd., 561 U.S. 247 (2010). 

To plead facts sufficient to support a domestic application of the ATS, plaintiffs must 

allege more domestic conduct than general corporate activity. The Ninth Circuit erred 

when it held otherwise. Id. at 1937. 

 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=22USCAS9003&originatingDoc=Iac8780f1ec9011ec83daf44b154337fc&refType=RB&originationContext=document&transitionType=DocumentItem&ppcid=77782bfe30834af28316137309d6c967&contextData=(sc.Default)#co_pp_5ba1000067d06
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In a separate section of the opinion joined only by Justices Gorsuch and Kavanaugh, Justice 

Thomas argued that the Court should not recognize any further causes of action under the 

ATS without direction from Congress.  Justice Sotomayor, joined by Justices Breyer and 

Kagan, concurred separately, specifically arguing against this position. 

 

The Court granted the writ of certiorari in Nestlé on the question whether corporations are 

subjects of international law, an issue raised but not resolved in prior decisions such as 

Kiobel and Jesner (see, e.g., pp. 282-283 of the text).  Justice Thomas’ opinion for the Court 

did not address the issue.  Justice Gorsuch, joined by Justice Alito, argued that U.S. 

corporations should be liable under the ATS to the same extent as U.S. individuals.  Justice 

Sotomayor, joined by Justices Breyer and Kagan, similarly concluded that international law 

applied to corporations. 

 

Although the parties briefed the question whether the ATS allows aiding-and-abetting 

liability (see note 7 on pp. 295-296 of the text), none of the Justices addressed that issue. 

 

What do you conclude from this case about the future of ATS litigation? 

 

 

Chapter 4: National Courts 

 

Page 440, add at the end of note 1: 

 

In 2021, the Supreme Court issued an important decision on the framework for specific 

jurisdiction.  In Ford Motor Co. v. Montana Eighth Judicial District, 141 S. Ct. 1017 (2021), the 

Court considered two consolidated products liability cases both involving car accidents.  The 

question before the Court was whether a state court has specific jurisdiction over a company 

when that company does substantial business in a state, but where the car involved in the crash 

was not first sold in the forum state, nor was it designed or manufactured there.  The Court held 

that “[w]hen a company like Ford serves a market for a product in a State and that product causes 

injury in the State to one of its residents, the State’s courts may entertain the resulting suit.”  Id. 

at 1022.  In so holding, the Court clarified that while there must be a connection between a 

plaintiff’s suit and a defendant’s activities, it need not be a strict causal relationship.  Of 

particular interest, Justice Gorsuch, joined by Justice Thomas, concurred in the judgment and 

noted that perhaps the approach taken since International Shoe is worth reconsideration.  

Specifically, he stated:  “Hopefully, future litigants and lower courts will help us face these 

tangles and sort out a responsible way to address the challenges posed by our changing economy 

in light the Constitution’s text and the lessons of history.”  Id. at 1039.  How would you structure 

an approach to personal jurisdiction along these lines? 
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Page 433, add immediately after the first paragraph: 

 

The Supreme Court will consider in the 2022-23 Term whether the Fourteenth Amendment’s due 

process clause prohibits a state from requiring a corporation to consent to personal jurisdiction to 

do business in the state through so-called registration statutes.  See Mallory v. Norfolk Southern 

Railway Co., filings available at https://www.scotusblog.com/case-files/cases/mallory-v-norfolk-

southern-railway-co/.  As briefed, the petitioner seeks to justify personal jurisdiction through 

registration as consistent with the historical practice of states before and after the ratification of 

the Fourteenth Amendment.  The Court’s decision may impact ongoing litigation regarding 

“deemed consent,” whereby Congress has enacted statutes facilitating personal jurisdiction in 

Anti-Terrorism Act (ATA) cases when foreign entities engage in specific activities.  Congress, in 

the Promoting Security and Justice for Victims of Terrorism Act of 2019 (PSJVTA), provided 

that certain conduct by the Palestinian Liberation Organization (PLO) and the Palestinian 

Authority (PA) would constitute consent to personal jurisdiction in civil ATA actions.  

Specifically, the PSJVTA provides that if the PLO and PA make certain payments to people who 

injure or kill American nationals (or their families), or if they engage in certain activities in the 

United States, these organizations will be deemed to have consented to personal jurisdiction.  A 

federal district court held that Congress has no power to enact such a law as the requirements for 

specific and general jurisdiction have not been met.  Fuld v. Palestinian Liberation 

Organization, 2022 WL 62088 (S.D.N.Y. 2022), appeal docketed, No. 22-76 (2d Cir.).  While 

Mallory considers whether the Fourteenth Amendment’s due process clause permits jurisdiction 

by registration, the Court’s decision could impact how the lower court’s view the Fifth 

Amendment’s due process requirement for personal jurisdiction in ATA cases.   

 

 

Page 448, insert at the end of note 3: 

 

For discussion of a recent case involving a Nicastro-like fact pattern and the application of Rule 

4(k)(2), see Maggie Gardner, When the U.S. Sues Foreign Manufacturers, available at 

https://tlblog.org/when-the-u-s-sues-foreign-manufacturers/. 

 

In United States v. Aquatherm GmbH, 2022 WL 2437571 (D. Or. 2022), a federal district court 

permitted the United States, as plaintiff, to use Rule 4(k)(2) to obtain personal jurisdiction over a 

foreign defendant on facts quite similar to Nicastro.  While there were not sufficient contacts 

with the forum state, the court held that the foreign defendant had sufficient minimum contacts 

with the United States as a whole to support jurisdiction.  Are there sound reasons to treat private 

parties suing under state law differently than private or governmental parties suing under federal 

law for purposes of personal jurisdiction? 

 

https://www.scotusblog.com/case-files/cases/mallory-v-norfolk-southern-railway-co/
https://www.scotusblog.com/case-files/cases/mallory-v-norfolk-southern-railway-co/
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Chapter 5: International Courts 

 

Page 507, add immediately after the first paragraph:  

 

In February 2022, in response to Russian military activities in Ukraine, Ukraine instituted 

proceedings against the Russian Federation and requested that the International Court of Justice 

(ICJ) indicate provisional measures.  The ICJ held a public sitting in March 2022, in which 

Russia declined to participate.  By an order of March 16, 2022, the ICJ indicated the following 

provisional measures:  (1) that “[t]he Russian Federation shall immediately suspend military 

operations . . .  in the territory of Ukraine;” (2) that “[t]he  Russian Federation shall ensure that 

any military or irregular armed united which may be directed or supported by it, as well as any 

organizations and persons which may be subject to its control or direction, take no steps in 

furtherance of the military operations referred to in point (1) above;” and (3) that “[b]oth Parties 

shall refrain from any action which might aggravate or extend the dispute before the Court or 

make it more difficult to resolve.”  By a separate order, the ICJ issued a schedule for written 

submissions extending into 2023.  To date, the Russian Federation has not complied with the 

ICJ’s order.  Consider what options there are to enforce such an order.  Given the lack of 

enforcement to date, does the Russian Federation’s disregard of the ICJ’s order challenge the 

system for international dispute resolution established under the UN Charter?  Additional 

information is available on the ICJ website at https://www.icj-cij.org/en/case/182. 

 

 

Chapter 6: Alternative Dispute Resolution 

 

Page 543, add immediately after the paragraph on Mediation: 

 

The United Nations Convention on International Settlement Agreements Resulting from 

Mediation (also known as the Singapore Convention) was adopted in December 2018 and 

opened for signature in August 2019.  It now counts over 50 states as signatories.  Much like the 

New York Convention, the Singapore Convention hopes to facilitate international trade and 

commerce by enabling parties to enforce and invoke settlement agreements reached through 

mediation across borders.  The Singapore Convention has entered into force, but the United 

States has not yet ratified it.  For commentary on the Singapore Convention, see 

http://arbitrationblog.kluwerarbitration.com/category/singapore-convention-on-mediation/. 

 

 

Chapter 7: Court Judgments 

 

Page 608, update the number of signatories in note 13: 
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As of July 2022, six nations, including the United States, have signed the Convention, and it has 

not yet entered into force. 

 

 

Page 643, insert after the fourth sentence in note 4: 

 

For a recent opinion emphasizing the narrow scope of the public policy exception, see De 

Fontbrune v. Wofsy, 2022 WL 2711466, *7 (9th Cir. 2022) (interpreting California law): 

 

California courts have set a high bar for repugnancy under the Uniform Act…. The issue 

is not simply whether the “foreign judgment or cause of action is contrary to our public 

policy.” Rather, the question is whether either is “so offensive to our public policy as to 

be prejudicial to recognized standards of morality and to the general interests of the 

citizens.” Under this standard, a “difference in law, even a marked one, is not sufficient 

to raise a public policy issue. Nor is it relevant that the foreign law allows a recovery that 

the forum state would not allow.” Instead, public policy is violated “only if recognition or 

enforcement of the foreign-country judgment would tend clearly to injure public health, 

the public morals, or the public confidence in the administration of law, or would 

undermine that sense of security for individual rights, whether of personal liberty or of 

private property, which any citizen ought to feel.”…. The standard is not lower where the 

asserted repugnancy arises from inconsistency with constitutional principles rather than 

with statutes or common law. In such cases, “only judgments presenting a direct and 

definite conflict with fundamental American constitutional principles will be denied 

recognition because repugnant.” 

 

 

Chapter 8: Arbitral Awards 

 

Page 693, add at the end of note 5: 

 

For a recent decision considering this issue, see Esso Exploration and Production Nigeria 

Limited v. Nigerian National Petroleum Corporation, 2022 WL 2542031 (2d Cir. 2022).  In this 

case, the Second Circuit determined that the district court did not abuse its discretion in affording 

comity to Nigerian judgments setting aside arbitral awards.  Following Pemex, the court 

concluded that “Esso has fallen short of its burden of showing that this is one of those rare cases 

presenting ‘extraordinary circumstances’ that are repugnant to notions of justice in the United 

States.”  Id. at *13.  While the court noted that questions “may reasonably be raised” about the 

Nigerian court’s legal conclusions, “our role in secondary jurisdiction is not to second-guess the 

Nigerian court’s substantive determinations made under Nigerian law.  We assess that court’s 
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rulings only so far as required to ascertain whether they are plainly incompatible with U.S. 

notions of justice.”  Id.  After reading the case, consider the following question:  Does the 

Second Circuit set the standard too high, or, in light of the New York Convention, is this the 

correct approach to the recognition and enforcement of awards annulled at the arbitral seat? 

 

 

Chapter 10: Alternative Forums 

 

Page 746, add at the end of note 3: 

 

Arguably in some tension with Shi, two courts of appeal upheld forum non conveniens dismissals 

in suits by a foreign plaintiff against U.S. corporations in their home jurisdictions.  Instituto 

Mexicano del Seguro Social v. Stryker Corp., 28 F.4th 732 (6th Cir. 2022) (applying doctrine in 

case involving alleged bribery in Mexico); Instituto Mexicano del Seguro Social v. Zimmer 

Biomet Holdings, Inc., 29 F.4th 351 (7th Cir. 2022) (same).  Both courts declined to apply a 

presumption in favor of the plaintiff’s choice of forum. Is that the right approach? Should it have 

mattered in these cases that the plaintiff was a Mexican government entity? 

 

In both Stryker and Zimmer, the plaintiff argued among other things that a treaty, the United 

Nations Convention against Corruption, requires U.S. courts to provide jurisdiction in bribery 

cases, overriding the forum non conveniens doctrine.  Both courts found the treaty inapplicable 

on the basis of a Senate declaration that the treaty is non-self-executing (see Ch. 2.B.2.a of the 

text); the Sixth Circuit further held that the treaty in any event does not impose this requirement. 

 

 

Page 753, add at the end of note 13: 

 

A recent study found that 17 states apply different rules to forum non conveniens dismissals than 

do federal courts, including 6 that preclude the doctrine to some extent.  See William S. Dodge, 

Maggie Gardner & Christopher A. Whytock, The Many State Doctrines of Forum Non 

Conveniens, 72 DUKE L.J. __ (forthcoming 2022).  For an example of state court application of 

the forum non conveniens doctrine, see Espinoza v. Evergreen Helicopters, Inc., 359 Or. 63 

(2016) (suit against Oregon-based company based on helicopter crash in Peru). 

 

 

Page 777, add at the end of note 3: 

 

For an overview of antisuit injunctions, see RESTATEMENT OF THE LAW FOURTH, THE FOREIGN 

RELATIONS LAW OF THE UNITED STATES, § 425. 
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Page 792, add new note 3a: 

 

3a. Exclusive versus Nonexclusive Forum Selection Clauses.  Parties must assure that forum 

selection clauses are clearly stated to be exclusive if that is what is intended.  In Rivera v. 

Kress Stores of Puerto Rico, Inc., 30 F.4th 98 (1st Cir. 2022), the parties’ contract stated 

that “the parties agree to voluntarily submit to the jurisdiction of the Court of First 

Instance, Superior Court of San Juan.”  When the plaintiff sued in U.S. federal court 

instead, the district court dismissed on the basis of the forum selection clause, but the court 

of appeals reversed.  In its view, the clause was not clearly exclusive and therefore should 

be treated as nonexclusive (meaning that the parties could, but were not required to, litigate 

in the San Juan Superior Court).  Is that a sensible way to read the clause?  How would you 

redraft the clause to assure exclusivity? 

 

 

Page 797, add at the end of note 4: 

 

Forum selection clauses may also be invoked against non-signatory defendants. In General 

Electric International, Inc. v. Thorco Shipping America, Inc., 2022 WL 1748410 (S.D.N.Y. 

2022), plaintiff General Electric sued Thorco (a U.S. entity) and its Danish parent.  The U.S. 

company had signed a forum selection clause choosing U.S. courts but the Danish entity had not.  

The court nonetheless held the Danish entity might be bound by the forum selection clause (and 

thus to have waived objections to lack of personal jurisdiction) because it was “closely related” 

to the signatory defendant.  How is that situation different from the situation in Raintree? Is the 

result more or less problematic than the result in Raintree?  

 

 

Chapter 11: Foreign Sovereign Immunity 

 

Page 837, add at the end of the second paragraph of note 6: 

 

In Federal Republic of Germany v. Philipp, 141 S. Ct. 703 (2021), the Court held that the FSIA 

takings exception applies only to the taking of property of noncitizens, rejecting the conclusions 

of the D.C. Circuit in Simon and related cases. 

 

 

Page 839, add at the end of note 7: 

 

However, as noted above, the Court decided the Philipp case on other grounds and did not reach 

the exhaustion issue.  The D.C. Circuit subsequently reaffirmed its no-exhaustion rule, 
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continuing the split with the Seventh Circuit.  De Csepel v. Republic of Hungary, 27 F.4th 736 

(D.C. Cir. 2022). 

 

 

Page 850, add immediately before Subsection C: 

 

Note: Consequences of Finding an FSIA Exception to Immunity: 

 

FSIA Section 1606 provides:  

 

As to any claim for relief with respect to which a foreign state is not entitled to immunity 

under section 1605 or 1607 of this chapter, the foreign state shall be liable in the same 

manner and to the same extent as a private individual under like circumstances; but a 

foreign state except for an agency or instrumentality thereof shall not be liable for 

punitive damages… 

 

In Cassirer v. Thyssen-Bornemisza Collection Foundation, 142 S. Ct. 1502 (2022), a 

continuation of the litigation excerpted on pp. 830-836 of the text, the court of appeals held that 

in litigation against an instrumentality of a foreign sovereign, choice-of-law rules would be 

supplied by federal common law rather than state law.  Applying Section 1606, the Supreme 

Court unanimously reversed, finding that Section 1606 disallowed any special rules for litigation 

involving non-immune foreign sovereigns (apart from its express bar on punitive damages).  

Because a suit against a private art foundation would be governed by state choice-of-law rules, 

the Court held that Cassirer’s suit against a state-owned art foundation must be governed by the 

same rules.   

 

Note, however, that litigants suing non-immune foreign sovereigns must still overcome other 

procedural barriers that would apply in private litigation.  For example, Aenergy, S.A. v. Republic 

of Angola, 31 F.4th 119 (2d Cir. 2022), involved a dispute over plaintiffs’ investment projects in 

Angola.  Although the foreign sovereign defendants were allegedly not immune under the 

FSIA’s commercial activity exception, the court nonetheless upheld dismissal of the claims 

under the doctrine of forum non conveniens (discussed in Ch. 10.A of the text), which also 

applies to private suits involving transnational injuries. 

 

 

Page 860, add at the end of note 8: 

 

On remand, the court of appeals applied the FSIA’s commercial activity exception and found 

immunity for the International Finance Corporation because the plaintiffs’ claims for tort injuries 

abroad were not “based on” the defendants’ activities in the United States.  Jam v. International 
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Finance Corporation, 3 F.4th 405 (D.C. Cir. 2021).  The Supreme Court denied a petition for 

writ of certiorari. 142 S. Ct. 2268 (2022). 

 

 

Chapter 12: Foreign Affairs Limits on Transnational Litigation 

 

Page 891, add at the end of note 7: 

 

Applying Kirkpatrick, the Second Circuit rejected an act of state argument in Celestin v. 

Caribbean Air Mail, Inc., 30 F.4th 133 (2d Cir. 2022).  Plaintiffs alleged that the defendants had 

conspired with the President of Haiti and other government officials to fix prices for the delivery 

of mail and remittances from the United States to Haiti in violation of U.S. federal and state 

antitrust laws.  The alleged conspiracy had been implemented though presidential decrees and 

other government action in Haiti.  Defendants argued that the Haitian government rules and 

decrees were shielded by the act of state doctrine, but the court of appeals held otherwise, 

distinguishing between finding foreign government actions invalid and finding them illegal 

under U.S. law.  According to the court,  

 

Under the act of state doctrine, U.S. courts may not declare the official acts of a foreign 

sovereign to be invalid. But the doctrine does not bar our adjudication of whether those 

same acts are wrongful under a cause of action properly brought before us. [citing 

Kirkpatrick.] 

 

Is that what Kirkpatrick held? Is that approach required by Kirkpatrick?  Is it consistent with 

Kirkpatrick? Is it consistent with Sabbatino?   

 

Other courts have applied the act of state doctrine in antitrust cases on somewhat similar facts.  

Compare Sea Breeze Salt, Inc. v. Mitsubishi Corporation, 899 F.3d 1064 (9th Cir. 2018) 

(discussed on p. 892 of the text) (holding that the act of state doctrine barred claims against 

defendants for conspiring with Mexican officials to monopolize salt production). 

 

 

Page 892, add at the end of note 9: 

 

As noted above, in an antitrust case somewhat similar to Sea Breeze, the court found that the 

elements of the act of state doctrine were not satisfied.  Celestin v. Caribbean Air Mail, Inc., 30 

F.4th 133 (2d Cir. 2022).  Which is the better view? 

 

 

Chapter 13: Transnational Discovery 
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Page 976, add at the end of note 3: 

 

In ZF Automotive US, Inc. v. Luxshare, Ltd., 142 S. Ct. 2078 (2022), the Supreme Court 

unanimously resolved the circuit split described in the text by holding that the phrase “foreign or 

international tribunal” in Section 1782 refers only to “an adjudicative body that exercises 

governmental authority” and not to a private arbitral panel or an arbitral panel established under 

a bilateral investment treaty. 

 

 

 


